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Introduction

Remedies available to landlords in relation to rent arrears

Inclusion of Rent Suspension clauses in renewal leases

Inclusion of Turnover Rent clauses in renewal leases
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Landlord’s remedies for rent arrears – pre Covid

Forfeiture

Commercial Rent Arrears Recovery (CRAR)

Insolvency proceedings

Court proceedings

Rent deposit deed

Guarantors/previous tenants

Subtenants
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Landlord’s remedies – what has changed?

Forfeiture – express legal right to re-entry premises and bring lease to an end in the 
event of prescribed circumstances i.e. rent unpaid for 21 days

Forfeiture moratorium – Section 82 (1) of the Coronavirus Act 2020

“A right of re-entry or forfeiture, under a relevant business tenancy, for non-payment of rent 
may not be enforced, by action or otherwise, during the relevant period”.

The “relevant period” (as extended) – 25 March 2020 to 31 December 2020

It covers forfeiture action during the relevant period and so it does not matter when the 
arrears arose.

It applies to all business leases under the 1954 Act, whether contracted out of the security 
of tenure provision or not.

An express waiver in writing is required to waive the right of forfeiture under a relevant 
business tenancy, for non-payment of rent.

Landlords can still forfeit for other breaches. Beware of waiver. 

An extension of the moratorium is expected beyond 31 December 2020. A sector based 
approach to easing of the moratorium may be difficult to legislate and enforce.

4



Landlord’s remedies – what has changed?

Commercial Rent Arrears Recovery (CRAR) 

Replaced the old regime of distraint and allows landlords to follow the new 
regime to seize goods where amount outstanding was equivalent to 7 days 
of rent

This was increased in April 2020 to 90 days and then increased at the end 
of  June to 189 days - (The Taking Control of Goods and Certification of 
Enforcement Agents (Amendment) (Coronavirus) Regulations 2020). 

If a landlord wishes to use commercial rent arrears recovery between 29 
September and 24 December 2020 there will need to be 276 days' rent 
owing, and from 25 December until 31 December 2020 the requirement 
increases to 366 days' rent owing.

The effect of the regulations is to suspend the use of CRAR in respect of 
the March, June, September and December 2020 quarters’ rent.

5



Landlord’s remedies – what has changed?

Insolvency proceedings

The Corporate Insolvency and Governance Act 2020 (“CIGA”) came into 
effect in June. It temporarily limits the ability to use statutory demands or 
winding-up petitions to prompt payment of rent arrears. 

Creditors cannot present a winding-up petition based on a statutory demand 
issued between 1 March and 31 December. Further, winding-up petitions 
presented on other grounds between 27 April and 31 December can only 
succeed if the applicant can show that COVID has not affected the debtor or 
that it would be in the same position even if COVID had not had a financial 
effect on it. This will be difficult to prove even where tenants have continued 
to trade. 

GIGA does not apply to individuals.
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Landlord’s remedies – what hasn’t changed?

Court proceedings

This option is still available. There will be a delay in securing an order, but 
summary judgment is likely to be order in around 3 months. Landlord's 
need to assess the ability to enforce the order when obtained.

Rent deposit/Guarantors/previous tenant

Landlords may still be able to draw down against rent deposits or recover 
from guarantees or former tenants where they exist. Careful 
consideration of the terms is needed. Landlords also need to be aware 
that payment by guarantor or former tenant could result in overriding 
lease. 
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Rent Suspension
Turnover Rents



Covid Clauses – Rent suspension

It provides for suspension of the annual rent if, to prevent or delay 
the spread of COVID-19, the government imposes a mandatory 
measure requiring the tenant not to use the demised property for the 
use permitted by the lease and/or the landlord to prevent or restrict 
access to the demised property so that the tenant cannot use the 
demised property for the use permitted by the lease.

Widening of the clause to cover other possibilities i.e. other pandemics 
not just Covid-19.

Clauses sought on re-gears, renewals and in new leases.

If Landlord refuses, can the courts impose such a provision?

Section 34 & 35 of 1954 Act
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Section 34 of the 1954 Act

Section 34(1) of the 1954 Act:

“The rent payable under a tenancy granted by order of the court under this 
Part of this Act shall be such as may be agreed between the landlord and the 
tenant or as, in default of such agreement, may be determined by the court to 
be that at which, having regard to the terms of the tenancy (other than those 
relating to rent), the holding might reasonably be expected to be let in the 
open market by a willing lessor, there being disregarded—

(a)any effect on rent of the fact that the tenant has or his predecessors in title 
have been in occupation of the holding,

(b)any goodwill attached to the holding by reason of the carrying on thereat of 
the business of the tenant (whether by him or by a predecessor of his in that 
business)”

(other disregards are not relevant)

The court determines the rent by evaluating the evidence put before by the landlord’s and 
tenant’s experts and applying the relevant disregards
The market rent is determined by reference to the market at the date the new lease will come 
into force - (section 64) – an element of forward thinking and projecting as to market direction.



Market Rent 

If rent valued during pandemic, then it may reflect the impact of the 
pandemic or there may be successful arguments that this class of 
premises has not been adversely affected by the pandemic. If evidence is 
already of a low rental value, then a tenant may struggle to convince a 
court that a Covid clause is necessary as it is benefiting from the market 
being low at the valuation date

Landlords may argue that fixing a low rent for several years under the 
lease is unfair as conditions may not last long and so may seek a more 
rigorous rent review clause – Section 34(3) of the 1954 Act

Court can impose rent review provisions if it thinks fit and has wider 
discretion than under Section 34(1). It is not guided by market practice, 
but what is appropriate, fair and reasonable in the circumstances of the 
case



Rent Suspension

Can the tenant use Section 34(3) to seek a rent suspension type clause?
“Where the rent is determined by the court the court may, if it thinks fit, further determine that 
the terms of the tenancy shall include such provision for varying the rent as may be specified in 
the determination.”

A rent review during a pandemic is unlikely to help the tenant – too slow

Section 34(3) does give court jurisdiction to impose a periodic review of rent, 
allowing the court to fix a variable rent which can automatically change with 
circumstances.

Fawke v Viscount Chelsea CA decision

Seeking a nil rent may not be acceptable to the court, but a significant 
reduction at a fixed minimum for the time pandemic restrictions are in place 
could work.

Tenant will need evidence of the market for the subject premises at the 
valuation date, the less affected by the pandemic, the more likely the court is 
to let the market values prevail without making specific provisions for a future 
scenarios.



Rent Suspension

Section 35 of the 1954 Act
“The terms of a tenancy granted by order of the court under this Part of this Act (other 
than terms as to the duration thereof and as to the rent payable thereunder) shall be such 
as may be agreed between the landlord and the tenant or as, in default of such 
agreement, may be determined by the court; and in determining those terms the court 
shall have regard to the terms of the current tenancy and to all relevant circumstances”.

O’May v City of London Real Property Co. Ltd

Difficulties –
(a) the current lease will not have a Covid Clause
(b) Landlord being asked to accept a significant new risk – very low 
rent- which is unpredictable.

(c) inconsistent with landlord’s interest in the land – landlord's 
interest is usually a fixed income from the land, it does not bargain 
to share the risk of an economic downturn making it difficult for the 
tenant to pay rent.

A different test to section 34(3) where court only has to “think fit” 
which is lower.



Should the tenant request a rent suspension clause?

Back to Section 34(1) – court to determine the rent under the new lease

Covid clause will be unusual in the current market

May be viewed as an onerous landlord's covenant and so will increase 
the rent throughout the term

Perhaps not? If these provisions become common place and rents 
naturally adjust to accommodate them

Will insurance be available to cover rent suspension for these periods?

How will Banks and investors view such clauses?



Turnover rent clause

The use of turnover rents encourages greater risk sharing and a stronger 
partnership between landlord and retailer. A shift will rely on data sharing 
and trust between landlords and tenants. 

Clauses are detailed and in some cases hotly negotiated.

Can the courts impose such a clause? The position is not clear. 

Yes?

Section 34 (1) “might reasonably be expected to be let in the open 
market” – if market dictates that rents in the open market for premises like 
these would be assessed by reference to a turnover rent, such rent would 
be “market rent” for the premises Naylor v Uttoxer DC (1974) – cattle 
market case.

Inntrepreneur Pub Co Limited v Palmer (unreported) court does have 
jurisdiction to fix interim rent by reference to a percentage of turnover –
shop premises
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No?

Conflicts with express disregard of the effect on rent of the tenant’s 
occupation of the holding and of goodwill of the tenant’s business. 
Therefore court is obliged to disregard on grant of new tenancy what the 
tenant has earned by way of turnover

If it has jurisdiction, when will the court order such a rent?

The court is likely to only make an order where there can be reference to 
what was happening in the market. Expert evidence of the market will be 
needed. 

What will the court order?

Mechanism and/or figures?
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